IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RETNAMA SADAVI SAN, : ClVIL ACTION
Pl aintiff, :

V.

JO ANNE BARNHART
COW SSI ONER OF SOCI AL

SECURI TY,
Def endant . : NO. 01-5837
OPI NI ON AND ORDER
Newconer, S.J. June , 2003

Currently before the Court are the Parties’ Cross
Motions for Summary Judgnent. For the foll ow ng reasons,
the Plaintiff’s Mdtion shall be granted, and Defendant’s Mtion
deni ed.
I. Procedural Hi story

The Plaintiff first applied for Disability Benefits
(DIB) on March 6, 2000. Her initial application was denied on
May 21, 2000, and on July 24, 2000, she filed a request for a
hearing before an Adm nistrative Law Judge. The hearing was
presi ded over by Judge WIlliamJ. Reddy on Decenber 4, 2000. On
February 15, 2001, Reddy held that Plaintiff was not disabled
under the Social Security Act. Plaintiff appealed this decision
to the Appeals Council, but on Septenber 27, 2001, they denied
review, making the ALJ’s decision the final decision of the

agency.



Il. Facts of the Case
A. Personal and Wirk History

Plaintiff Retnamma Sadasivan was born on Jan. 15, 1956,
and is categorized as a “younger person”! for purposes of Soci al
Security benefits. (Tr. 48). She has earned a hi gh school
degree, a nursing degree in India, and was certified as a nurse’s
assistant in the United States. (Tr. 62, 172-173). Her prior
wor k experience involves many years of enploynent as a nurse’s
assistant. (Tr. 57).

B. Plaintiff’s Statenents and Testi nony

Plaintiff states that she stopped working at her |ast
job, nurse’s assistant at Mdss Rehabilitation Hospital, in March
of 1998 due to severe back pain. (Tr. 159). This position
required her to lift patients into and out of beds, chairs, and
showers. (Tr. 172). Plaintiff states that she hurt her back
lifting patients in this manner. (T.R 175).

For her pain, Plaintiff initially took Percocet and
Mor phi ne, but suffered an allergic reaction to these nedicati ons.
(Tr. 170) Since then, she has taken over-the-counter nedications
(Motrin and Tyl enol) which reduce, but do not elimnate, the
pain. (Tr. 162, 165)

Plaintiff testified that one doctor, Dr. R chard S.

a “younger person” is under the age of 50. “The Conm ssi oner does not
consider that age will seriously affect a younger person’s ability to adapt to
a new work situation.” 20 C.F. R 404.1563(c) (2001).
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Levenberg, suggested surgery to renove the bulging disc. (Tr.
161). Plaintiff declined surgery because the doctor could not
guarantee that it would resolve her back pain. (Tr. 171).

At the ALJ hearing, Plaintiff testified that she has
pai n whenever she is standing or sitting, and cannot |ift
anything. (Tr. 163, 164). She testified that she can stand for
25 mnutes, sit for 20-25 mnutes, and walk for 5 mnutes before
she needs to lie down and rest. (Tr. 164-167). Plaintiff clains
that as a result, she cannot perform sinple household chores such
as |l aundry, cooking, and cleaning, and therefore requires the aid
of her husband, as well as relatives that have to cone to her
apartnent to help take care of her. (Tr. 167-168).

I1'l. Vocational Expert Testinony

A vocational expert, Ms. Carolyn E. Rutherford,
testified at the Adm nistrative hearing that Plaintiff’s past
work is categorized as “sem -skilled” and at the “heavy”
exertional level. (Tr. 177-78) She was asked no hypotheti cal
guesti ons.

V. Medical Hi story
A. Back Pain

D. Edward M Bl eeden, MD., was plaintiff’s primary
care physician from 1991 until 2001. During this tinme, he
prescribed prescription and over-the-counter nedications,

epi dural injections, physical therapy, and restricted her



activity.? (Tr. 58, 162).

Plaintiff had abdom nal surgery in 1991 and 1992, 1998,
and a hysterectony in 1998. (Tr. 129).

On Feb. 22, 1999, Plaintiff visited Dr. Bl eeden
conpl aining of pain in her abdonen and |l egs after standing for
one hour. (Tr. 90). Dr. Bleeden prescribed an epidura
injection for the pain and physical therapy. (Tr. 90). Due to
Plaintiff’s pain, which she subjectively rated at 2/10 at best,
and 10/ 10 at worst, physical therapy was unable to determ ne
Plaintiff’s flexibility. (Tr. 129). The Physical Therapi st
noted that she had a decreased ability to performactivities of
daily living. (Tr. 129).

Plaintiff had an MRl on January 14, 2000, that reveal ed
degenerative disc disease at L4-5 and L5-S1. (Tr. 112). She saw
Dr. Bl eeden on Jan. 19, and Feb. 15 of 2000, conpl ai ning of back
pain and Dr. Bl eeden noted that she should avoid all lifting
(Tr. 86).

Plaintiff was referred to Dr. Richard J. Levenberg for
an orthopedic evaluation and treatnent. Dr. Levenberg treated
the Plaintiff from Mar. 28, 2000, through Apr. 11, 2000. On

March 28, Plaintiff conplained of |ower back pain radiating

2 As nenmpranda from both parties illustrate, it is often difficult to
det erm ne what sections of a doctor’s notes are subjective statenents fromthe
pati ent and what sections contain the doctor’s own medi cal opinion.

Therefore, the foll ow ng paragraphs discussing Plaintiff’s medical history
will state the synptons Plaintiff conplained of in a visit and the treatnment
prescri bed by the doctor.



t hrough her lower extremties that she rated at 6/10. (Tr. 141).
An MRl conducted on April 4 revealed an L4-5 disc bul ge w thout
herni ation and an L5-S1 disc bulge with a snall central disc
protrusion. (Tr. 139). Dr. Levenberg then prescribed physica
t herapy, epidural injections, and possible surgery. (Tr. 137,
161) .

I n Septenber 2000, Plaintiff flewto India to see Dr.
V. Sivankutty, an orthopedi c physician and surgeon at the
Governnent Hospital in Sasthancotta, Kollam India. Dr.
Sivankutty treated the Plaintiff from Sep. 6 until Nov. 7, 2000.
Dr. Sivankutty noted degenerative disc disease and upon di scharge
told Plaintiff to “take absolute bed rest and avoid strenuous
duty and exercise that may aggravate the synptons.” (Tr. 151).

B. Gynecol ogi cal Treat nent

Concurrent with her back problens, Plaintiff suffered
fromconplications relating to her hysterectony. She underwent a
supracervical hysterectony, perfornmed by Dr. Christina S. Chu,
MD., on Jun. 18, 1998. Plaintiff was feeling well imedi ately
after the procedure, but on July 25, 1998, Plaintiff went to the
Emer gency Room at the Hospital of the University of Pennsylvania
W th severe abdom nal pain, rated by the plaintiff as 10/10.
(Tr. 78). The attendi ng physician, Dr. Wil eed S. Shal by, opined
that the pain resulted froma suprafascial hematoma and

prescribed over-the-counter nedication and told her not to do any



lifting over 5lbs. and to avoid driving. (Tr. 79-80). 1In a
followup visit with Dr. Parrott on Sept. 15, 1998, Dr. Parrot
told Plaintiff to avoid “heavy lifting and prol onged standing”.?3
(Tr. 136).

Plaintiff had followup visits in Novenber and Decenber
1998 with Dr. M chael Moreville, MD., at the Uol ogy Care
Center, where she conpl ai ned of persistent pain in her abdonen.
(Tr. 89) Urological tests were negative and Dr. Moreville
opi ned that the pain was caused by scarring follow ng surgery.
(Tr. 89)

C. Residual Functional Capacity Assessnent

A Resi dual Functional Capacity Assessnent (hereinafter,
“RFCA’) was perfornmed in May 2000, and indicated that the
Plaintiff could occasionally lift twenty pounds, frequently |ift

ten pounds, and either sit, stand, or walk for six hours in an

3 The Commi ssi onser argues in his Brief in Support of Mdtion for Summary
Judgnent that the ALJ was reasonable in believing that Dr. Parrot’s notes on
Tr. 135-136 should be read to show that the doctor believed the Plaintiff
could performsedentary work. This interpretation is contrary to the plain
| anguage of his notes. The question clearly asks, “Limtations (what the
pati ent CANNOT do)”, to which the doctor wote, “sedentary work”. The npst
straightforward readi ng indicates that, according to Dr. Parrot’s notes, the
pati ent CANNOT do “sedentary work”. This is the clear reading, and shoul d not
be di scredited absent conpelling evidence to the contrary. |In support of its
interpretation, the Conm ssi oner suggests only that his interpretation would
be consistent with the doctor’s other restrictions on heavy lifting and
driving. However, interpreting the doctor’'s statenents to prohibit the
Plaintiff fromsedentary work is ALSO consistent with his restrictions on
heavy lifting and driving, and is the interpretation nost clearly supported by
the plain | anguage of the question.



ei ght hour day.* (Tr. 144). There is no nmention in the report
of any evidence that supports these concl usions.
V. Discussion
A. Standard of Review
The role of this Court upon judicial reviewis to
determne if substantial evidence in the adm nistrative record

supports the Comm ssioner’s final decision. See Stunkard v.

Sec’y of Health and Hunman Serv., 841 F.2d 57, 59 (3d Cr. 1988).

Subst anti al evi dence has been defined as “such rel evant evi dence
as a reasonable mnd m ght accept as adequate to support a

conclusion.” Richardson v. Perales, 402 U S. 389, 401 (1971)

(citations omtted). It is nore than a nere scintilla of

evi dence but nmay be | ess than a preponderance. See Stunkard, 841

F.2d at 59. In order to determ ne whether a finding is supported
by substantial evidence, however, the review ng tribunal nust
review the record as a whole. See 5 U S. C. 706. When the

Comm ssioner is confronted with conflicting evidence, he nust
adequately explain in the record the reasoning for rejecting or

di screditing otherwi se conpetent evidence. Sykes v. Apfel, 228

F.3d 259 (3d Gir. 2000).

B. Burden of Proof in Disability Proceedings

* The Conmissioner’s Brief in Support of Mdtion for Summary Judgnent
states that the disability adjudicator wote that the patient was able to
“bend and touch her toes according to her treating physician’s notes...”".
(Defendant’s Brief at 9) (italics added). This Court notes that the treating
physician’s report that the RFCA refers to was froma Novenmber 1999 visit, six

nonths prior to the RFCA



In order to be found disabled under the Act, a
Plaintiff nmust carry the initial burden of denonstrating that
he/ she is unable to engage in “any substantial gainful activity
by reason of any nedically determ nabl e physical or nental
inpairnment . . . which has lasted or can be expected to |ast for
a continuous period of not less than twelve nonths.” 42 U S. C
423 (d) (1) (A); 20 CF. R 404.1505(a). Plaintiff may establish a
disability through: (a) nedical evidence neeting one or nore of
the serious inpairnments detailed in 20 CF. R, Part 404, Subpart
P, App.1; or (b) proof that the inpairnment is severe enough that
Plaintiff cannot engage in any type of “substantial gainful work

whi ch exists in the national econony.” Heckler v. Canpbell, 461

U S. 458, 460 (1983); 42 U.S.C. 423(d)(2)(A). Under the first
nmet hod, a plaintiff is considered perse disabled by neeting one
of the “listed” inpairnents. Under the second nethod, a
Plaintiff nmust initially denonstrate that a nedically

determ nabl e disability prevents her/himfromreturning to

enpl oynent. See Brown v. Bowen, 845 F.2d 1211, 1214 (3d Gr.

1988). If a plaintiff proves that her/his inpairnment results in
functional limtations to performng her/his past rel evant work,
then the burden of proof shifts to the Conm ssioner to prove that
work does in fact exist in the national econony which plaintiff

is capable of perform ng given his or her age, education, and

wor kK experience. See Mason v. Shahala, 994 F.2d 1058, 1064 (3d



CGr. 1993).
C. Review of the Adm nistrative Law Judge’ s Opi ni on
Plaintiff has presented a notion to this Court to
vacate the ALJ's decision to deny benefits and remand for proper
consi deration of the issues involved.
Plaintiff argues that: (a) the Conm ssioner erred in
eval uating the nedi cal evidence of the treating physicians, (b)
the Comm ssioner erred in determning the Plaintiff’s Residual
Functional Capacity, and that (c) the Comm ssioner erroneously
eval uated the testinony and credibility of the Plaintiff.
1. The ALJ' s Evaluation of Conflicting Medical
Evi dence, and H s Subsequent Assessnent of Plaintiff’'s RFC
was not Supported by “Substantial Evidence”.
In the present case, Plaintiff contends, and the ALJ
agrees, that Plaintiff cannot return to her previous work as a
nurse’'s assistant. The burden then shifts to the Comm ssioner to
prove that Plaintiff retains the Residual Functional Capacity
(hereafter, “RFC’) to performgainful enploynent in the nationa
econony.
The evidence presented fromthe Plaintiff’s treating
physi ci ans does not support the ALJ' s decision that Plaintiff

retains the RFC to performsedentary work®>. In July 1998, Dr.

> Sedent ary work” is defined in 20 C.F. R 404. 1567 as foll ows:
Sedentary work involves lifting no nore than 10
pounds at a tinme and occasionally lifting or
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Shal by told Plaintiff not to do any lifting over five pounds, and
inafollowup visit, Dr. Parrot told Plaintiff to avoid heavy
lifting and prol onged standing. (Tr. 79, 136). Plaintiff’s
physi cal therapist noted in February 1999 that she had a
decreased ability to performactivities of daily living. (Tr.
129). In January 2000, Dr. Bleeden told Plaintiff to avoid all
lifting. (Tr. 86). In Septenber 2000, Dr. Sivankutty told
Plaintiff to avoid strenuous duty and take absol ute bed rest.

(Tr. 151). Thus, all of Plaintiff’s treating physicians have
instructed her to avoid the type of lifting and standing required
for sedentary worKk.

I nstead of crediting the evaluations of the treating
physi ci ans, the ALJ responds by arguing that the Plaintiff has
not identified “any objective clinical signs or |aboratory
findings of ‘serious’ exertional limtations fromqualified

medi cal sources.” (Defendant’s Mdtion for Summary Judgnent, pg.
14) However, as noted earlier, the burden at this step rests
with the Conm ssioner to prove a residual functional capacity.

Certainly the RFCA is relying on no stronger “clinical signs or

carrying articles |ike docket files, |edgers, and
smal |l tools. Although a sedentary job is defined
as one which involves sitting, a certain amount of
wal ki ng and standing is often necessary in carrying
out job duties. Jobs are sedentary if wal ki ng and
standing are required occasionally. “Qccasionally”
nmeans occurring fromvery little up to one-third of
the tinme, and woul d generally total no nore than
about 2 hours or an 8-hour workday. Sitting would
general ly total about 6 hours of an 8-hour workday.

10



| aboratory findings” in its assessnent of Plaintiff’s condition.
Therefore, this response is not a sufficient explanation for
discrediting the Plaintiff’s treating physicians and relying
fully on the RFCA.

The ALJ attenpts to support his determ nation by citing
to nmedical literature to inply that the Plaintiff’s condition is
not serious enough to warrant disability benefits. These
definitions state that Degenerative D sc D sease does not usually
cause serious pain, but stop short of stating that they nmay never
cause such pai n.

Defendant’s Brief also cites cases supporting the
proposition that an ALJ may infer froma patient’s use of over-
the-counter nedication that the patient is not in “serious” pain.
The cases that support this proposition do not address a
situation where the patient has a denonstrated allergy to at
| east sonme fornms of prescription nmedication. Because Plaintiff
has an allergy to sonme prescription nedication, the inference
that she is not in severe pain because she is only taking over-
the-counter nedication is not justified.

The ALJ relies exclusively on the opinions stated in
the RFCA to determine Plaintiff’s eligibility. The RFCA is the
only report on record that would support the ALJ' s concl usion
that Plaintiff could performsedentary work. The RFCA, however

i s unacconpani ed by any other witten reports. Because the RFCA

11



i's uncorroborated and conflicts with the reports of the
claimant’s treating physician, its “reliability is suspect.”

See Brewster v. Heckler, 786 F.2d 581, 585 (3d Gr. 1986).

The ALJ does not explain why the RFCA is accepted fully
and no weight is given to the reports of treating physicians. It
is well established that an ALJ nust nmake clear on the record his
reasons for rejecting the opinions of treating physicians when
they conflict with nontreating physicians, as the forner are
generally given nore weight. Brewster, at 585. Furthernore, the
medi cal judgnent of a treating physician can only be discarded

when there is conflicting nedical evidence. Frankenfield v.

Bowen, 861 F.2d 405, (3d Cr. 1988).
2. The ALJ Erred by not Explaining H s Determ nation that
the Plaintiff’s Testinony was not “Credible”.

In his opinion, the ALJ nakes the finding that, “The
claimant’ s statenents concerning her inpairnents and their inpact
on her ability to work are exaggerated and not entirely
credible.” (Tr. 20). However, the ALJ gives |little explanation
of why the statenents and testinony are exagger at ed. | nst ead,
he relies only on the argunent that the Plaintiff was not in as
severe pain as she conpl ai ned of because she was only taking
over-the-counter nedication. (Tr. 19). When an ALJ concl udes
that sonme or all of a claimant’s statenents are not credible, he

must point to evidence that supports his conclusion. Breitel v.

12



Barnhart, 2002 U.S. Dist. LEXIS 12120 (E. D.Pa.). As expl ai ned
earlier, due to the fact that Plaintiff was allergic to
prescription nedication, an inference that pain is not severe
because the Plaintiff was not taking prescription nedication is
unfounded. In order to correctly conclude that the Plaintiff’s
statenents were not fully credible, the ALJ nust rely on
different evidence in support of that position, or else find the
statenents credi ble and afford them proper weight.
VI. Concl usi on

For these reasons, Plaintiff’s Mtion for Summary
Judgnent is granted. The decision of the ALJ to deny DIB to
Plaintiff is remanded for further explanation of the resol ution
of conflicting nedical evidence and the determ nation of

Plaintiff’s credibility, consistent with this opinion. An

appropriate Order wll follow

Cl arence C. Newconer, S.J.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RETNAVA SADAVI SAN, : CIVIL ACTI ON

Pl ai ntiff,

JO ANNE BARNHART,
COW SSI ONER OF SOCI AL

SECURI TY,

Def endant . : NO. 01-5837

ORDER

AND NOW this day of June, 2003, upon consideration
of the Parties’ Cross Motions for Summary Judgnent, it is hereby
ORDERED that Plaintiff’s Mdtion is GRANTED and Defendant’s Mtion
i s DENI ED.

AND I'T I S SO ORDERED.
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Cl arence C. Newconer,

S.J.



